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Re: Distribution of pinto creek waters, and the proposedEscalante Valley Adjudication
Dear Mr. Morgan:

lled as a result of Mr. Thorpeyou requested that interested
e proposed distribution of pinto
, L962 Stipulation, hereinafter
van Cannon, Rex Gubler and frvinn opposition to the distribution ofe Stipulation.

Statement of Material Facts
1. Settlement History

, R. C. Knell, Thomas platt, andrAr, Statement by James C1aude

the Pinto are all diligence rights, allare a few rights filed and ceitified after
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1903, but they are all junior to the diligence rights. The water was
used first in the Pinto fields, known as the I'riddte Hayfield, the Heard
House, the Lower Hayfield, and the Castle. These early settlers usedall of the water in the Pinto canyon at these fields, Lhe high water,the normal flow and the springs. The next use was ai ttre Roiald H.Knell ranch in 1881 and in 1890 by the Platt ranch. These ranches arein the canyon below the pinto fietds and above Newcastre.

Eventually the settlers moved into the Newcastle area and startedto irrigate with diversion canals, using the surplus water from pinto
Creek. See Exhibit frBrr, the March 1, LgoT applilations filed by thefirst settlers in the Newcastle area. rhese-ipplications all iiraicateathat the water filed on was high water or excess water because thenormal flow was duly appropriated. To facilitate the development ofthe Newcastle area, the Deseret Reclamation Courpany was formed. In1913 one share of water was deemed sufficient UV ttre Department ofrnterior to irrigate one acre. The Deseret Reclamation'c;6;t u"irttwo canals for $z,ooo in L9o7 and 1908. Title to the use of the waterof Pinto creek-was, accordlng_to the special agent of the Depaitm"nt ofInterior'_?c9Y*red by permit from the irtah sta€e Engineer with theirfiled applications #L395 and #139G for 15 and 33 cfi of unappropriatedwaters of Pinto creek. The applications are Exhibit rBr and-lelterfrom the Department of fnteriol is Exhibit rcrr.

with the proposed settlement of Newcastle, interest was created ina transbasin diversion fron the waters of Grass creek, a tribuiai' orsanta clara- sone tine after the turn of the century, a tunnel wiscontemplated that would connect Grass Valley with th3'pinto drainage totransfer high water from the santa clara driinage into pinto creei.There is some question about when this tunnel wis completed and thefirst transfer of water actually occurred. In LgL2, a diversion ditchwas const'ructed in Grass Valley, but the work on the tunnel was notstarted at that time. rn L922, the Grass valley rrrigati"" c"rpiry ru,i-ncorporated and most likely the tunn"i-r"" compreted thereafter andthe water diverted- The waler from Grass valle| was used to suppiementthe flow of water in Pinto creek. The platt rairch obtained 778 sharesof stock in the Grass Valley rrrigation company. The water from Grassvarrey and pinto creek aftei.being used at iinto 
"rra-d-ah; ;;;;";ranches was then used to irrigate a substantial anount of acreaie inthe Newcastle area belonging io the stockholders of the Grass virteyIrrigation Company.

rn 1955 a reservoir was constructed just upstream from Newcastleand the Newcastre Reservoir company was f6rrned fy meiging th--o"s"rtReclamation company and the Grass ialley rrrigaiior-corp"1y. rn theArticles of rncorporation creating the ilewcaslte neserv^oir'iorp"rrv'which lrere fited on the 12th or ;iry, 1955, stock in the neg company
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was issued to the stockholders of the two previously nentioned
companies as follows: To the stockholders of Crass Valley Irrigation
Company, one share of the new company for every five shales, and to thestockholders of the Desert Reclamation Compdny, one share oi the new
company for every share of the holder company. Based on this formula,Mr. Cannon predecessor, Irlarren Platt received 209.30 shares of stock inthe newly forned Newcastle Reservoir Company.

In L942 the State Engineer started an.adjudication of water rightsin the Escalante Valley in ttre fifth District Court in fron County,civil No. 44L5. rn L943, a number of water users filed claims with theDistrict court and also with the State Engineer. For many of theseclaims, this filing was the first docunenf, fired in the 
"iri"" of thestate Engineer relative to these claimed ditigence rights---i; 1961 afrproposed deterninationx -was prepared by the State nniineer 

"tra tir"awith the court in the adjudicltion nattlr. rn Lg62, {,he stipulationwa? signed by the parties and filed with the court. rn 1968 an amendedstipulation_was proposed, but it appears that it was never filed. Apretrial order was entergd !y the L6urt on August 27, Lg7o. Not much
*?:^l?ttened with the adjudilation since, altfrough an order withdrawingErection orders was issued october 2, 1999. The iites of this-case nowfill up over 13 boxes in the archives of the rron County oistrictCourt.

3. Problems with
Stipulation.

the 1961 Proposed Deternination and the Lg62

a. wuc 71-405 PurPorts to provide the Newcastle Reservoir
company with an 1860 priority on 4 cfs for alternating weekswith the pinto rrrigalion coirpany. This is the iiiegeareason for the stipuration proviaing for alternate weeks ofuse between pinto Field and the canfon ranch water users andthe Newcastle water users. when thl record is examinedcloser, there is no record that the water users of pinto
creek ever arternated one week use on pinto creek-except forthe one year after the stipulation. see Exhibit -rrpir 

theJune 24, 1991 Letter on behalf of the pinto rrrigaiii"company to the state.Engineer. r! just didn't w6ilc. Anyright, if it ever. existed, is extini"i"rt"a by the iaiture touse the right, with the exception oi one yeai since 1860.
This clain is alleged to have been transferred from the pintofields to Newcastle in 1917. No record of the transfer deedshows of record in the of f ice of the washing-on -a;;Ly
Recorder' nor does it appear in the recora of the stateEngineer. After 1909, Lotrr conveyances and point -i-diversion transfers have to be fiied with trr! state Engineer
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in order to be varid transfers. No documents exist that
counsel for both the pinto Fierds rrrigation company or Mr.
cannon, Gubler and Ence have been able to find. The onlynotation in the State Engineerrs file is a note on a chairgeapplication, #a3O23, which was filed August 3O, 1955 and
which alleges that the transfer occurred in fgiZ.
rf the transfer occurred, there was not a corresponding
reduction in the acreage at Pinto Fields that wal reducedfrom irrigation. It appears that this acreage is now countedtwice, once in the pinto Fields and, since f5SS, dt
Newcastle.

b- The hydrology of the canyon has not been sufficientlydocumented. The history of pinto creek has been one ofdiversion, irrigation and return flow. The sequence is thenrepeated at each ranch at each successive divefsion, oftenthe stream is completely damrned off. yet at the nextdiversion, water is once again ready to be diverted. This
summer readings were actually taken by Cannon and others withthose results being provided-herein. -ft shows that there isa substantial return flow in the creek. This hiqh revel ofreturn flow is the reason alternating turns on the creek werenot necessary. once these readings ire adjusted to add backthe lost in the canyon incurred in transpoitation whichshould always be allocated to the next lower user, Newcastleis able to use essential the same amount of water that isavailable at the higher Pinto Field diversiotrr. --Newcastle
does get the benefit of alt the water in the creek not Ueingused consumptively, but it is the return frow in the 

""rryorr-that is the water that has always been used for irrigati6n inthe Newcastle area. rt is crear that the storage rigfrts ilthe Newcastle Reservoir has greatly enhanced tfre wateravailable for the Newcastle irea. -

Return FIow Study

This study or- reading of the weirs in the pinto canyon hrasdone during the month of July and Augrust on the dates and atthe tines provided herein. rne nunUers reflect that actualnumbers on the weir and not necessarily the actual cFs.since the- readings nere taken in the hottest time of thesunmer, the flows are their lowest and represent the primelow yierd rights. rt wourd be very trerprirl if an accuratehydrological study where done to identiiy ttre-acluar amount
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Time&Date Pinto E.
Weir Size 18rl

of the return flow so that accurate ruling could be developed by theState Engineer.

Pinto W.
].grl

Knell
9x

PIatt
gll

Tullis Harrison
gn lgrl

3.5

3.4

2.8

2.8
Cannon

2.9

3.0

2.8

5p7 lLolgL s.0 4.s 2.s 3.s
Measured by Rex Gubler & Irvin Ence

3p7 /L3l9L s.z 3.G 4.4 2.8
ueasured by rvan cannon, Rex Gubrer & rrvin Ence

4p7 /L7 l9L 4.0 3.4 2.2 3.4
Measured by Rex Gubler & Irvin Ence

4p7 lzol9L 3.9 2.8 2.4 3.4
Measured by Rex Gubler, rrvin Ence, Arthur snorr & rvan

2p7l24leL 3.9 3.4 3.o 2.4
Measured by Rex Gubler & Irvin Ence

7p7 127 l9L 4.8 3.2 2.6 2.6
Measured by Lane Gubler, rrvin Ence & rvan cannon

2p8l4leL 5.0 2.6 2.8 2.g
Measured by Rex Gubrer, Brent Ence & rvan cannon

c' The Acreage in the 1951 proposed determination for l{uc 7L-ro7and 71-409 states that these 1890 clains are foi water usedto irrigate 20.5 acres and then the state ungin-er requiresthat these claims wirl be linited to the irrigaiion oi ii:eacres. When the records of the State Engineei are examinedthere is no additional infornation that indicates why thisrecornmendation was made except for an exceptional str-owing-otthree purported wucrs that hlve apparently been filed roin-int!t".Adjudication and in the state-ingine"i'r-iir"= for theseclains.
The original $tuc was fited by Robert platt. rt was logged in
!!: stlle Engineerrs office, october 2, Lg43, see Exhibit''Err. rt was tlped and appaientry prepired by an attorney in
!_edar city by the name oi-shay, itr-o tiansnitted ttre-sane tothe state Engineerrs office an& tired it with tne--courtpursuant to the surnmons. This initial l{uc clains that thewater at the pratt ranch was used to irrigate-ia-a"r"s 

"t itsmaximum. This particular wuc is scribbied out in red ink andsigned in red by cordon Knerrr dD official of the Newcastre
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Reservoir company and the rrhrater masterrf for the Newcastle
water users. Gordon arso has written ,voidr on this wuc and
signed his name. rn the same red ink, it is written on thisoriginar wuc that an amended wuc is attached with a signaturethat purports to be Robert platt.
The attached t{uc reduces the acreage to 13.15 acres, arthough
when the two different acreage are added, the sun oi ttre twoparcels is 13.14. see Exhibit ,Fr. Thi; particular lituc isfilred out conptetery in handwriting. A tirird wuc is on fireand.it purports to be an amended wuc prepared by the stateEngineer. see Exhibit ,Gr. This wuc however i-s not signed,dated or notarized. But it sets forth the claim upon wtiicn'
!h".1951-proposed determination is based. The acrlag"irrigated is identifi-ed !y tract and the anount-=Li-it 20.5,but this acreage for both lrtucrs l-1o7 and 419 is rimited to14.5 acres. There is nothing other than the altered $IUC andthe amended wuc_t!"9 suggests why 14.6 is used. rhe origi"iris for 24, the 2nd is toi rr.15 lnd the one apparently usedby the State Engineer is L4.6.

when other wucrs rrere reviewed in the office of the stateEngineer' correspondence indicated that a nunber of lfUCrs forPinto creek hrere returned by the state nngineer to-a-Newcastle residence, so that corrected criins could be filed.rt.nay have been on this return, that the platt craim wasv_oided by Gordon Knelr and the ind wuc conpleted, reducing
llg acreage from 24 to 13.15. After this amended htuc wasfilled, the state Engineer amended the anended wuc btasserting that the acreage irrigated was 2o.s instea& of anyof the other nunbersl however, itre state Engine"r itt"r 1irnitsto 14.6 without any record of why this nunb6r was serected.
The chain of title for the platt Ranch proceeds fron thepatent from the united states of anerici to Robert platt; whothen conveyed with his wife Eathel to R. warren pratt. R.warren Platt and his wife Bea conveyed a L/2 interest toLester B. Riding and 3 L/2 interest-to Artirur F. crosby and
tffi ":: ft *'i,i;l'il 

oI; 
" " "ti 

=:fi i i ".*i l f - ; i:*;i,:i;" i 
i;

The crosbyts then conveyed Lo rvan B cannon and his wifeHelen c. cannon, who stirl are the owners today of the pratt
Ranch.

The stipulation was signed in Lg62 by the some of the usersof Pinto creek water. Lester B. Riding signed i"r-[t" prattranch water interest, but did not have the-"rrit""ity--to sign
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for Arthur R. lrogby. crosby initiated steps to buy out theLl2 interest of Riding and was successfur in rgea. crosbythgn petitioned the Court and then objected in theadjudication to the 1961 proposed deternination because ofthe restriction of_acreage fion 20.5 to L4.6. This objection
yas filed by sag crine, see Exhibit xHr. rt was acconianied
llr " hydrographig survey, conplied by a different RobertPratt of cedar city. This suivey inaicated that the landirrigated at the platt ranch rras in fact Lg.76 acres ratherthan 2O.5 or 14.6.

The court has not ruled on this claim,
Order filed in the Adjudication on the
Judge Janes P. McCune defined the oneresolved hras Crosbyts objection:

but in the pretrial
27t}r of Augrust,, L97O,of the issues to be

4.

rrThe issue presented here is whether protestant has a validdiligence.right for the irrigation of 20 acres of land. Thestate Engineer has linited piotestantrs right under waterUserrs claim no. 419 to the irrigation reqriirenents of L4.6oacres of land. ft is the conteniion of the state nngin-erthat the Revised Deterrnination is in accoraance with theoriginat.Proposed Determination and prio"-"ia"r= of thiscourt whigh- rinit protestan-t'i right-and that, in any event,,protestant has not established a vatid diligence rigirt to itreextent of the use now claimed. rl

unress ltt:-s!1!" Engineer has information beyond that shownin wuc # 7L-Lo7 or iL-4L9, there is no inaiciiion otner thanthe anended clain, scribbled on by Gordon Knell, a personwith a water use conflict, that tire acreage lras not 24 acres.The state Engineer acknowiedges tha! the icreage actuarryirrigated was 2o.s in his an6nded craim, E"hGii and inthe 1968 survey, in the opinion of a rii:ense =uiv6n;i;";;,the amount of acreage is lctuarly irrigatea-is-lg.ze. Anunber far closer to 2O.S than fa.O.
Recommendations of Cannon, Gubler, Ence

That the state Engineer delete from any proposed adjudication ofwater rights for the Pinto creek, the ieluiienent-t6-arternate theflows of Pinto creek each week between the users at pinto Fieldsand in the canyon, with those in the llewcastte area, i.e. theNewcastle Reservoir. company. The pinto rrrigati"n-6"npany hasalso fired a protest to thl proposed deterniiation as wetr as toprotest a-requg:t to operate pinto creek as per the requirementsof the stipulation. Alr of the parties, The pinto Fields
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Irrigation Company and.the Canyon ranches, challenge the validityof the transfer frorn Pinto to Newcastle and especiitty challengethe one week alternate flow concept.

5. Recommendations of Cannon

That the State Engineer review the proposed deterrnination to seeif there was ever any information that- Iirnited the platt ranchacreage to L4.6 acres. Based on the search efforts of Cannon todate, there does not seen to be any legitimate evidence that thePlatt ranch was restricted to only watering 14.6 acres. Theoriginal WUC was for 24 acres. the State ingineerrs own amended
WUC indicates that the actual amount of acreige irrigatea was zo.5acres. This acreage identified by the State nngineei on its
amended wlJc has been proven to be very close and accurate, whencompared to the L9.76 acres identified when the survey wascompleted in L969. ft is the recommendation of Cannon that theState Engineer amend wuc 71-107 and 71-419 to include that acreageat L9.7G with out the restriction to L4.6.

If .you have any questions about these cornnents please call. Iwould like to spend more tine reviewing the change aiplicati;; for theNewcastle Reservoir.conpany that hrere iifea in rgss. rt seems, €rt thistime, that most of the senior priorities awarded to The NewcastleReservoir on the Pinto creek cln be traced to these applicatiott=. ro1.eYarnple, the water right in the Grass Valley creek is transferred toPinto creek and given a priority of 1880 and the tunner was notcompleted until some time after L922. Further no documents can befound that wuc 71-405 was ever properly transferred to The DesertReclamation company. once you navL tra& ttre opportunity to review thesecomments, the comments of Pinto Creek, and otllrs, it iould probably beappropriate for us to neet together again to discuss these iisues.Please let us know of any such neetin!.

Sincerely yours,

CALLISTER, DI'NCAN & NEBEKER

A/,,Qh/ 
71/ Fred W. Flnlinson
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